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STATEMENT OF THE CASE 

This case is before the Court upon the application of the National 
Labor Relations Board, pursuant to Section 10(e) of the National Labor 
Relations Act, as amended (61 Stat. 136. 73 Stat. 519, 29 U.S.C. §151 
et seq.), for enforcement of its order issued on August 22, 1974, against 
Local 456, International Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America (hereinafter the “Union”). The Board’s 
Decision and Order (A. 1 l) 1 was issued by a panel consisting of Chairman 
Miller and Members Kennedy and Penello and is reported at 212 NLRB 
No. 145. This court has jurisdiction over the proceedings, the unfair labor 
practice having occurred at White Plains, New York. 

I. THE BOARD’S FINDING OF FACT 

Briefly, the Board found that the Union violated Section 8(b)(6) of 
the Act by causing the J.R. Stevenson Corp. (hereinafter the “Company”) 
to pay money to Arpad Korchma who neither performed nor offered to 
perform services for the Company. The relevant evidence upon which 
these findings are based is summarized below. 

A. Background; the Company hires Union Shop Stewards 
Toran and Korchma who perform no services for the 
Company 

The Company is a general contractor and is engaged in the construc¬ 
tion of a courthouse complex located in White Plains, New York (A. 11, 
51). On March 19, 1970, construction on the project began with an 


1 "A.” references are to the portions of the record printed as an appendix to the 
parties’ briefs. References preceding a semicolon are to the Board’s findings; those 
following are to the supporting evidence. 
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expected completion date of December 31, 1973 (A. 11; 85, 51). The 
Company and the Union initially entered into a contract covering the 
period of May-June 1970. This agreement was supplemented by a second 
contract which extended the contract from July 1, 1970 to June 30, 

1973 (A. 12; 51-52, 80-81). Article XIX of the contract provides in part 
(A. 12; 32): 

2. On outside construction job sites, the employer shall 
supply a heated trailer with telephone for employees 
covered hereby. 

3. A shop steward shall be assigned each supply yard 
and each road - and building-construction job site at all 
times, and shall be furnished with vehicle for means of 
transportation. If an employer has more than one such 
job site in operation, a shop steward may cover all of 
such job sites. 

After execution of the agreement, the Company hired Victor Toran 
as a shop steward and, in accordance- with the terms of the Union con¬ 
tract, supplied him with a heated trailer and a telephone. Toran’s term 
of employment began in May 1970 and lasted until January 1972 when 
he retired (A. 12-13; 139, 144-146, 165, 236). Toran neither performed, 
nor offered to perform, any services for the Company. The great majority 
of his time was spent sitting in the heated trailer that the Company had 
supplied (A. 12; 76-77, 89). A portion of Toran’s working day was spent 
making telephone calls to the Union or checking the truck drivers’ Union 
membership cards (A. 12; 89-90, 92-93). The purpose of the telephone 
calls to the Union was to inform the Union that Toran was “on the 
job” and to report those truck drivers who were not members of the 
Union (A. 166-167). 
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On one occasion Toran was asked to drive a truck for the Company, 
but he refused unless the Company agreed to hire another teamster to 
replace him. The subject was not pursued (A. 12; 76, 90-91). 

Upon his retirement, Victor Toran was replaced by Arpad Korchma. 
The Company furnished Korchma with the same heated trailer and tele¬ 
phone that it had supplied Toran (A. 12; 91, 144, 216). Korchma, like 
Toran, also spent the vast majority of his time simply waiting in the 
trailer. A small percentage of his time at work was spent checking union 
cards, walking around, and calling the Union (A. 13; 91-93, 98-99, 214- 
215). Korchma received approximately $20,000 from the Company in 
the year 1972 (A. 12; 207). The Company also paid approximately 
$100.00 per month for the telephone used by Korchma (A. 13; 74). 

B. The Company discharges Korchma; the Union causes 
the Company to rehire Korchma 

The Union notified the Company by letter on April 9, 1973, that 
it desired to terminate the contractual agreement which was due to ex¬ 
pire on June 30, 1973, and requested negotiations for a new agreement 
(A. 13; 34). In response, on June 27, 1973, Vincent Jovene, secretary- 
treasurer of the Company, stated in a letter to the Union that the Com¬ 
pany did “not employ teamsters in any of [its] operations nor [did it] 
have a need to employ such labor,” and, therefore, the Company did 
not “need to enter into negotiation for a new contract” (A. 13; 35). 

On June 29, the Company notified Korchma that his employment 
would be terminated on the following day when the contract expired 
(A. 13; 59, 127). Korchma refused to accept his termination pay and 
thereafter picketed the Company for four days. As a result, the Com¬ 
pany agreed to enter into a new collective bargaining agreement with 
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the Union which was signed on July 9 (A. 13, 38, 62, 108, 127-128, 
197, 219). Korchma was rehired by the Company on July 10. The new 
contract provided Korchma with a minimum payment of S65.00 per day 
with 50 cents per hour increases which would become effective on 
July 1, 1974, and July 1, 1975 (A. 13; 38). The contract again con¬ 
tained a provision requiring the Company to supply the shop steward 
with a heated trailer and telephone (Id.). 

From the time he was rehired on July 10, Korchma performed no 
productive services for the Company (A. 13; 63, 129). Korchma was 
never instructed by the Company to perform any work, nor did he ever 
ask if there were any tasks he could perform (223-224). 

II. THE BOARD’S CONCLUSIONS AND ORDER 

On the basis of the foregoing facts, the Board, in agreement with 
the Administrative Law Judge, found that the Union violated Section 8 
(b)(6) of the Act by causing the Company to pay money to Arpad 
Korchma who neither performed, nor offered to perform, services for 
the Company (A. 21) 

The Board’s order requires the Union to cease and desist from the 
unfair labor practice found. Affirmatively, the order requires the Union 
to reimburse the Company, with interest at 6 percent, for all wages 
paid to, and ex; _nditures incurred by, Korchma during his employment 
commencing July 1, 1973, and to post appropriate notices (A. 21-22). 
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argument 

SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 
S5SST™ board-s finding that the union VIO. 

LATED SECTION 8(bX6) OF THE ACT BY CAUSING - 
COMPANY TO PAY MONEY FOR SERVICES NOT PER 
FORMED AND NOT TO BE PERFORMED 

1. Section 8(b)(6) of the Act provides that it shall be an unfair 

labor practice for a labor organization or its agents: 

to cause or attempt to cause an employer to pay or deliver 
or agree to pay or deliver any money or other thing o. 
value, in the nature of an exaction, for services which are 
not performed or not to be performed. 

This Section of the Act is colloquially referred to as the “featherbedding” 
Section. 2 

In American Newspaper Publishers v. N.L.R.B.. 345 U.S. 100 (1953), 
and the companion case of N.L.R.B. v. Gamble Enterprises . Inc., 345 U.S. 
117 (1953), the Supreme Court analyzed the Section and its legislative 
history. American Newspaper concerned the practice in the newspaper 
industry of the setting of so-called “bogus” type. Unaer this wasteful 


2 Th e practice of “featherbedding” has been described as 

“lulnion efforts to maintain or increase members’ wage incomes 
and employment opportunities by imposing a variety of make work 
rules and policies on employee units ...” Simler The Economics 
of Featherbedding,” 16 Ind. & Lab. Rel. Rev. ill (1962). 

The term featherbedding, however, “is used indiscriminately to describe a multi¬ 
tude of activities that are said to prevent the use of more efficient mediods or t 
secure the employment of useless and unnecessary labor. Kaiser, The Folklore 
Featherbedding 3 De Paul L. Rev. 169 (1954). For a history of featherbedding 
practices, see Teller, The Law Governing Labor Disputes and Col ecUve Bargaming 
§89 (1940)- W Zelermyer, The Process of Ugal Reasoning 58 (1963). 





procedure,” printers set and later destroyed - without ever using - dupli¬ 
cate type for newspaper advertisements which had been set elsewhere. 

345 U.S. at 103-104. Gamble Enterprises involved a union’s demand for 
the employment of a “pit” orchestra to play certain pieces whenever a 
“traveling” orchestra played at the employer’s establishment. The “pit ’ or¬ 
chestra was neither needed nor desired by the employer. 345 U.S. at 120-121. 

Neither activity, the Court held, was covered by Section 8(b)(6). 

The legislative history of the statutory provision, the Court pointed out, 
indicated that (345 U.S. at 106): 

However desirable the elimination of all industrial feather¬ 
bedding practices may have appeared to Congress . . . when 
the legislation was put in final form Congress decided to 
limit the practice but little by law. 

Thus, the Court noted Senator Taft’s statement that the C onlerence Com¬ 
mittee rejected the much more elaborate provisions of the House Bill 
dealing with the subject because (93 Cong. Rec. 6441 (1947), quoted at 
345 U.S. at 108-109): 

while not approving of feather-bedding practices, [the 
Senate conferees] felt that it was impractical to give to a 
board or a court the power to say that so many men are 
all right and so many men are too many .... However, 
we did accept one provision which makes it an unlawful 
labor practice for a union to accept money for people who 
do not work. That seemed to be a fairly clear case, easy 
to determine, and we accepted that additional unfair labor 
practice on the part of unions, which was not in the Sen¬ 
ate bill. 

Accordingly the Court concluded that (345 U.S. at 110). 

The Act now limits its condemnation to instances where a 
labor organization or its agents exact pay from an em¬ 
ployer in return for services not performed or not to be 
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performed. Thus, where work is done by an employee, 
with the employer’s consent, a labor organization’s demand 
that the employee be compensated for time spent in 
doing the disputed work does not become an unfair labor 
practice. The transaction simply does not fall within the 
kind of featherbedding defined in the statute. In the ab¬ 
sence of proof to the contrary, the employee’s compensa¬ 
tion reflects his entire relationship with his employer. 

Applying this principle to the facts in the cases before it, the Court 
held that, despite the fact that the work involved was wasteful and un¬ 
necessary, the Act had not been violated because in each instance the 
union either sought “payment only for work which actually was done 
by employees,” 345 U.S. at 105, or sought “actual employment for its 
members and not mere ‘stand-by’ pay,” 345 U.S. at 123. The Court, 
however, cautioned in the Gamble Enterprises case that (345 U.S. at 123- 
124): 

We are not dealing here with offers of mere “token” or 
nominal services. The proposals before us were appropri¬ 
ately treated by the Board as offers in good faith of sub¬ 
stantial performances by competent musicians. There is no 
reason to think that sham can be substituted for substance 
under § 8(b)(6) any more than under any other statute. 

Payments for “standing-by,” or for the substantial equiva¬ 
lent of “standing-by,” are not payments for services per¬ 
formed, but when an employer receives a bona fide offer 
of competent performance of relevant services, it remains 
for the employer, through free and fair negotiation, to 
determine whether such offer shall be accepted and what 
compensation shall be paid for the work done. 

2. In the present case, the facts, supra, pp. 3-5, show that the 
Company in 1970 signed a contract with the Union and thereafter hired 
Shop Steward Toran. In 1972 Toran retired and was replaced by Shop 
Steward Korchma. The following year the Company sought to cancel its 
contract with the Union and terminate Korchma. However, Korchma 
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began to picket the Company and as a result the Company signed another 
contract with the Union and rehired Korchma. The Board found that here, 
unlike ihe American Newspaper and Gamble Enterprises cases, the Union’s 
demand in 1973 for the renewal of its contract and the rehire of Korchma 
was violative of Section 8(b)(6) because “all parties - including [the 
Union] - knew perfectly well that Korchma simply performed no work 
made work or otherwise — for [the Company]” (A. 20). 

The Board’s finding is amply supported. The evidence, supra, pp. 

3-4, indicates that Shop Steward Toran, Korchma’s predecessor, during 
the entire period of his “employment” with the Company spent his days 
sitting in a heated Company trailer and using a telephone provided by 
the Company at the Company’s expense. 3 His only “work” consisted of 
checking the Union membership status of truckdrivers at the job site and 
reporting this information to the Union on the Company-supplied tele¬ 
phone. Plainly, his endeavors were, if anything, solely on behalf of the 
Union and in no sense could he be said to be rendering a “competent 
performance of relevant services,” Gambit Enterprises, supra, to the Com¬ 
pany. On the single occasion in which Toran was asked by the Company 
to perform a truck-driving service for the Company, he flatly refused and 
was never asked to do so again. 

-»- 

3 The Board credited the testimony of the Company’s witnesses, Jovene (secretary- 
treasurer), Knesich, (general supervisor), Bostick, (project superintendent), and Biordi 
(project manager), over that of Toran in regards to what work, if any, Toran per¬ 
formed (A. 4, 5, 6, 12, 14-15). This Court has long held that “questions of credi¬ 
bility are for the [Administrative Law Judge] and the Board.” N.L.R.B. v. L.E. Farrell 
Co.. 360 F.2d 205, 207 (C.A. 2, 1966). Accord: N.L.R.B. v. Milco, Inc., 388 F.2d 
133. 136 (C.A. 2, 1968); N.L.R.B. v. Warrensburg Board & Paper Corp.. 340 F.2d 
920, 922 (C.A. 2, 1965). 

^ The incidents surrounding Toran’s employment with the Company occurred more 
than six months prior to the filing of the instant charges. The Board was, therefore. 

(Continued) 
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Korchma’s career with the Company closely followed the pattern 
established by Toran. Following his initial hire, Korchma too devoted 
his time to sitting in the Company’s trailer or checking union mem¬ 
bership cards C supra, p. 4). And even Korchma in his testimony ad¬ 
mitted that after the Company rehired him in July ^73 he performed 
no truck-driving services of any sort but simply went “around on the 
job, checking the job,” that sometimes the Company would ask his per¬ 
mission to use its own truck on the job, which he granted, and that 
beyond these chores he did nothing (A. 15; 214-216). For these tasks 
Korchma collected $20,000 from the Company in 1972, and as a result 
of his successful picketing in July 1973, Korchma was able to increase 
this figure by 50 cents an hour. 

On this record there can be no doubt that the Board correctly 
found a violation of Section 8(b)(6). Indeed, the facts here fall squarely 
within the type of conduct described by Senator Taft and by the 
Supreme Court in American Newspaper and Gamble Enterprises as pro¬ 
hibited by the Section. Korchma, like his predecessor Toran, literally 
performed no services for the Company, or, at most, what the Court in 
Gamble referred to as “mere ‘token’ or nominal services.” Nonetheless, 
Korchma and the Union insisted that the Company compensate Korchma 
at a rate in excess of $20,000 per year. All parties were, of course. 


4 (Continued) barred by Section 10(b) of the Act from making any findings ot 
unfair labor practices with respect to them. It is well settled, however, that t e 
Board may consider these incidents as relevant background ev.dence in as^essmg th 
lawfulness of the events within the 10(b) period that are in issue. See Local Lodge 
No 1424 I AM v N.L.R.B., 362 U.S. 411, 416 (I960) (“earlier events may be ut.- 
Uzed to sited light on the true character o( mattersr occumng w«h.n tta Imutanons 

period”). Accord: N.L.R.B. v. Lundy Mfg. Co., 316 F.2d 2 2d688 69" 

cert, denied, 375 U.S. 895; N.L.R.B. v. National Shoes, Inc., 208 F.2d 688, 69. 

(C.A. 2, 1953). 
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aware at all times of the nature of Korchma’s employment. Under these 
circumstances*, the Union’s demand for money for Korchma unquestion¬ 
ably amounts to, as the Board found (A. 20), “an exaction within the 
rfieaning of Section 8(b)(6),” and thus a violation of the Statute. 

3. As stated, the Board’s order here requires, inter alia, that the 
Union reimburse the Company for all wages paid to, and expenditures 
incurred in the employment of, Korchma after July 1, 1973 (A. 21). 

This remedy, which, as the Board stated (A. 21), is designed to restore 
the status quo, is plainly appropriate and well within the Board’s broad 
discretion in such matters. See, e.g., N.LR.B. v. Revere Metal Art Co., 

280 F.2d 96, 100-101 (C.A. 2, 1960), cert, denied, 364 U.S. 894. None¬ 
theless, the Union before the Board contended that a monetary remedy 
was not appropriate here because of the “dearth of cases involving Sec¬ 
tion 8(b)(6) . . . since the Supreme Court laid down the landmark cases 
in 1953. ...” The Board properly rejected this argument. Although 
there may be few reported cases since the Supreme Court’s decisions in 
1953 in American Newspaper and Gamble Enterprises, there can be no 
question that the conduct involved here, as we have shown, is and always 
has been clearly illegal under the Statute as interpreted by the Board 
and the Supreme Court. Certainly, the Union cannot point to a single 
Board or court decision which suggests that the conduct tound here 
would have been lawful. Under these circumstances there is no legal or 
equitable basis for withholding a reimbursement order here. See H & b 
Binch Co. Plant of Native Laces v. N.L.R.B., 456 F.2d 357, 364-365 
(C.A. 2, 1972). 


<v 
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CONCLUSION 


For the reasons stated, it is respectfully submitted that judgment 
should be entered enforcing the Board’s order in full. 

JOHN D. BURGOYNE, 

GRANT E. MORRIS, 

A ttomeys, 

National Labor Relations Board. 

Washington, D.C. 20570 

PETER G. NASH, 

General Counsel, 

JOHN S. IRVING, 

Deputy General Counsel, 
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Associate General Counsel, 

ELLIOTT MOORE, 

Deputy Associate General Counsel, 

National Labor Relations Board. 


February 1975 
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